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upon a metallic nail concealed in the cake. Held, that the defendant was not 
liable. Jacobs v. Childs Co. (1917, N. Y. Mun. Ct.) 166 N. Y. Supp. 798. 

The court says that this case is indistinguishable in principle from Hasbrouck 
v. Armour & Co. (1909) 139 Wis. 357, 121 N. W. 157. That was a suit for 
injuries sustained from using a piece of soap containing a concealed needle. 
But in that case the soap had been manufactured by the defendant, sold to a 
retailer and purchased from the retailer by the plaintiff, so that there 
was no privity of contract between the manufacturer and the plaintiff. 
The principles applicable to such a situation were discussed in MacPherson 
v. Buick Motor Co. (1916) 217 N. Y. 382, 11 1 N. E. 1050; commented 
upon in 25 Yale Law Journal 679. In the principal case, however, 
there was privity of contract between the defendant manufacturer of 
the cake and the injured plaintiff. It is true that there is no implied war- 
ranty on the part of the restaurant keeper that the food he serves shall be 
wholesome and fit for consumption. Merrill v. Hodson (1914) 88 Conn. 314, 
91 Atl. 533 ; see 24 Yale Law Journal 73. But it would seem that where there 
is privity of contract between the purchaser and the manufacturer of food it 
may well be held that there is a duty of care in preparing the food which would 
render the manufacturer liable for injuries due to a foreign substance, such as 
a nail, contained in the food. Whatever one may think of the policy of exempt- 
ing manufacturers from liability for injuries sustained by a third person who 
dealt only with the retailer, as in the Hasbrouck case, it is clear that such a 
decision is not a precedent for the principal case. It is regrettable that the court 
did not note this distinction and discuss more thoroughly the real point involved 
in the facts before it. The distinction taken in the opinion between a foreign 
substance of a sort which is used in manufacturing the article — as a needle 
concealed in the seam of a flannel garment — and a foreign substance of a sort 
having no connection with the manufacture — as a nail concealed in cake — seems 
of doubtful validity. 



Vendor and Purchaser — Proceeds of Insurance — Retention as Security. — 
The defendant sold to the plaintiff, as one transaction, a farm and the chattels 
thereon for $3000. The plaintiff gave the defendant a mortgage on the chattels 
to secure the payment of $1500 of the whole purchase price. The vendor 
retained the title to the real estate. The contract provided that the plaintiff 
should keep the premises insured for the security of the defendant and that 
upon the payment of the chattel mortgage the defendant should discharge the 
mortgage and give the plaintiff a warranty deed of the land, taking a mortgage 
on the real estate for $1500, the balance of the purchase price. The dwelling 
was destroyed by fire. Neither party was willing to rebuild. The real estate 
was now worth but $800. The plaintiff filed a bill praying that the insurance 
money be applied in discharge of the chattel mortgage debt, then due, and that 
a warranty deed of the land be delivered. Held, that the insurance money stood 
in the place of the property destroyed and that the plaintiff could not require 
its application to discharge the chattel mortgage. Baker v. Rushford (191 7, Vt) 
101 Atl. 769. 

No case has been found in which a situation similar to that in the principal 
case was presented for decision. But see Thorp v. Croto (1907) 79 Vt. 390, 65 
Atl. 562, 10 L. R. A. (N. S.) 1 166 with note. In that case the mortgagee was 
ordered to apply the proceeds of the insurance upon the mortgage debt as the 
payments fell due. Part of the debt was due but no question as to the sufficiency 
of the security was there raised. There are a number of cases in which it is said 
that the insurance money takes the place of the property, but in those cases 
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either no part of the mortgage debt was then due or the statement was made 
by way of dictum. See Power v. Fire Ins. Co. (1897) 69 Vt. 494, 38 Atl. 148; 
Naquin v. Tex. Savings Asso. (1902) 95 Tex. 313, 67 S. W. 908, 58 L. R. A. 711 ; 
Fergus v. Wilmarth (1886) 117 111. 543, 7 N. E. 508; Boutelle v. Minneapolis 
City (1894) 59 Minn. 493, 61 N. W. 554; Brook & Berry v. Hubbard (1901) 
73 H. 122, 50 A. H. 802. Injunctions prohibitory of waste indicate the tendency 
of courts of equity to protect the security of a vendor or mortgagee. Mutual 
Life Ins. Co. v. Bigler (1880) 79 N. Y. 568. It is evident that the purpose of the 
contract in the principal case was to give to the defendant reasonable security 
for the mortgage debt Compliance with the plaintiff's request would therefore 
work a manifest injustice. 

R. L. S. 

Vendor and Purchaser — Sale of Two Lots by Separate Contracts — Effect 
of Misrepresentation as to One on Contract for the Other. — A purchaser con- 
tracted for two lots from the same vendor, intending to use them together, but 
without communicating this intention to the vendor. There was a misrepresenta- 
tion as to the second lot and the purchaser rescinded that contract. He then 
sought to rescind the contract for the first lot and the vendor asked for specific 
performance. Held, that neither rescission to the purchaser nor specific perform- 
ance to the vendor would be granted. Holliday v. Lockwood [1917] 2 Ch. 47. 

The case illustrates the doctrine that equity may consider certain facts in the 
formation of a contract as insufficient to establish a claim for rescission but 
sufficient to cause the court to refuse specific performance of the contract 
Mortlock v. Buller (1804 Eng. Ch.) 10 Ves. 292; Scott v. Alvarez (C. A.) 
[18953 2 Ch. 603; Moffett, etc. Co. v. City of Rochester (1898 C. C. A. 2d) 91 
Fed. 28; and see Shaw, C. J. in Western R. R. Co. v. Babcock (Mass. 1843) 6 
Met. 346, 352. The general rule is that the undisclosed intention or understand- 
ing of one contracting party does not govern the contract, but he is bound by 
the interpretation reasonably given to his words and acts by the other party. 
Professor A. L. Corbin, Offer and Acceptance (1917) 26 Yale Law Journal, 
205; Hodgdon v. Mansfield (1888) 147 Mass. 304, 17 N. E. 544; Jacob Johnson 
Fish Co. v. Hawley (1912) 150 Wis. 578, 137 N. W. 773. In the principal case 
there were no such facts, in the absence of an express statement, as to lead the 
vendor to regard the contracts as interdependent Under the general rule above 
stated they must therefore be regarded as separate contracts, and a misrepre- 
sentation as to one would not be ground for rescission as to the other. For a 
statement of facts held sufficient to "complicate" separate contracts, see Casa- 
major v. Strode (1834) 2 My. & K. 706, 725 and Dyke v. Blake (1837) 4 Bing. 
N. C. 463, 477. Specific performance, however, is not a matter of strict right, 
to be demanded on showing a valid legal contract, but will be refused where it 
would be inequitable to grant it, because of the harshness of the bargain, or 
the mistake of the defendant as to the terms or meaning of the contract and 
equity will leave the parties to their remedies at law. 2 Pomeroy, Eq. Jurisp. 
sec 860, Mortlock v. Buller, supra; Burkhalter v. Jones (1884) 32 Kan. 5, 3 Pac 
559, Kelly v. York Cliffs Co. (1000) 94 Me. 374, 47 Atl. 898. Particularly is this 
so if the mistake was occasioned even remotely by the claimant's acts or omis- 
sions. 2 Pomeroy, Eq. Jurisp. sec. 860, Denny v. Hancock (1870, C. A.) L. R. 
6 Ch. 1. No previous case seems to have called for the application of these 
doctrines to the same situation as that presented in the principal case but the 
decision, at least on the question of specific performance, seems a logical exten- 
sion of the principles established by the cases above cited. On the question of 
rescission, some courts have gone a long way in granting relief even in the cases 
of unilateral mistake, and it is submitted that if the purchaser, as a ground for 



